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reasonably necessary to permit the client to make informed decisions regarding the
representation.”® The ABA Standards and the New Jersey Rules of Professional Conduct, taken
together, indicate that there is an expectation by the American Bar and New Jersey Bar that
defendants are to be informed by their attorneys when making decisions of whether or not to go
to trial or accept plea offers. If counsel fails to perform in these manners, counsel can be said to
be deficient under Strickland.

Returning to the instant motion, based on information obtained at the evidentiary hearing,
defense counsel met the defendant more than once; explained to him the State’s plea offer of
three years in New Jersey State Prison with a mandatory period of one year without parole and
counteroffered the State’s offer with an offer of eighteen months in New Jersey State Prison, the
full term without parole; explained to the Defendant his possible exposure of twenty years in
New Jersey State Prison, ten of those years to be without parole; explained to the Defendant that
he was eligible for an extended prison term based on his criminal history; explained to the
Defendant that he had a 50/50 chance of succeeding at trial® and, lastly; informed the Defendant
shortly before trial began that the State had reoffered the three years in prison with a mandatory
period of one year wihtout parole offer, knowing that the Defendant had accumulated close to
two years of jail credit and his sentencing exposure under the State’s plea offer was a fraction of
the sentencing exposure faced at trial. ©

Despite calculating success at trial, the jury ultimately convicted the Defendant on each

count of the indictment. Incorrect calculations about success at trial are not, by themselves,

4 New Jersey Rules of Professional Conduct R. 1.4(b)-(c) (2021).

5 Counsel for the Defendant testified that she believed their chances of success at trial increased to 75% as trial
continued.

6 The Defendant was ultimately sentenced to fourteen years in New Jersey State Prison, seven of which was to be
served without parole. If he had accepted the plea offer, he would’ve only served another three or four months
before being eligible for parole.
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grounds for ineffective assistance under Strickland unless they have the potential undercut the
prinicple of a fair trial. ““As a general rule, strategic miscalculations or trial mistakes are
insufficient to warrant reversal except in those rare instances where they are of such magnitude
to thwart the fundamental guarantee of fair trial.” State v. Casagna, 187 N.J. 293, 314-15 (2006).
The instant case was not of such a magnitude.

It was defense counsel’s testimony that she would inform clients that a plea offer was
favorable, or as it was here, exceptionally favorable but, despite being exceptionally favorable,
she wouldn’t “pressure clients into taking deals[,] . . . because . . . what clients should and
shouldn’t do is up to them.” Tr. 118:13-17. While the Court will reserve comment on its
effectiveness, this style of practice is consistent with ABA Criminal Justice Standards 4-
3.3(c)(vii) and New Jersey Rule of Professional Conduct R. 1.2(a), mentioned supra, placing the
decision of whether to settle cases or enter pleas of guilty at the feet of the client after having
been duly informed of risks, in this case the steep risks, they face at trial. As a result, the
Defendant has failed to establish that defense counsel’s actions were deficient under the
Strickland two-part test and similarly under the standards of Lafler v. Cooper.

VII. Conclusion
For the foregoing reasons, the Defendants Motion for Post-Conviction Relief should be

DENIED.
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ALEXANDER NOWAKOWSKI
12 Kensington Ct, Princeton, NJ 08540 | (570) 814-7164 | amnl14@georgetown.edu

May 6, 2022

Chambers of Honorable Kenneth M. Karas

U.S. District Court for the Southern District of New York
The Hon. Charles L. Brieant Jr.

Federal Building and United States Courthouse

300 Quarropas St.

White Plains, NY 10601-4150

Dear Judge Karas:

I am writing to apply for the September 2024-2025 term clerkship in your chambers. I am a third-
year student at the Georgetown University Law Center and upon graduation, I will be clerking in the
Eastern District of Texas with the Hon. Kimberly Priest Johnson, U.S. Magistrate Judge for the
2022-2023 term. I plan to pursue a career in federal criminal litigation, ideally working as an
Assistant U.S. Attorney.

During the summer and fall of 2020, I interned for Judge Kiyo A. Matsumoto’s chambers and
drafted approximately fifteen memorandums & orders on issues including certification of class
under the FLSA, the First Step Act, and complex criminal procedure challenges in habeas petitions.
In the spring and summer of 2021, I interned with the U.S. Securities and Exchange Commission’s
Enforcement Division with an investigative team. I aided investigations on a range of securities
frauds and due to my success, I was invited to continue on for the summer term.

In fall 2021, I worked with Georgetown’s Habeas Corpus Practicum to draft a prisoner’s state
habeas petition. This project has included intensive fact investigation of issues both on and off-the-
record, culminating in a memorandum of issues related to the introduction of prior acts or wrongs
evidence. Further, I wrote an academic paper tracing the history of the Excessive Bail Clause in the
United States and argued that critical analysis should be placed on the commercial bail
indemnification contract to ensure broad judicial discretion with significantly lower costs to indigent
defendants.

I have attached the following documents - my resume; my transcripts from the Georgetown
University Law Center, London School of Economics and Political Science, and the George
Washington University; and a writing sample. This writing sample is a draft memorandum & order
in respect to a First Step Act petition written for the chambers of Judge Matsumoto under the
supervision of Mr. Michael Mayer. The following have submitted recommendations on my behalf
and welcome inquiries:

Professor Mark MacDougall Professor Christina Mathieson Mr. Michael Mayer
Georgetown Law; Akin Gump National Habeas Institute Sullivan & Cromwell
mmacdougall@akingump.com cm1855@georgetown.edu michaelmayer87@gmail.com
(202) 887-4510 (202) 378-0284 (330) 416-1535

Thank you for your time and consideration.
Sincerely,

Alex Nowakowski
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ALEXANDER NOWAKOWSKI
12 Kensington Ct, Princeton, NJ 08540 ¢ (570) 814-7164 * amn114@georgetown.edu

EDUCATION
GEORGETOWN UNIVERSITY LAW CENTER Washington, DC
Juris Doctor Expected May 2022
GPA: 3.76
Activities: Dean’s List (Fall 2020); Institute of International Economic Law Fellow
THE LONDON SCHOOL OF ECONOMICS AND POLITICAL SCIENCE London, UK
Master of Science, with Merit, in International Political Economy December 2017
Dissertation: The Bush and Obama Administrations in the WTO - A Comparative Study of Disputes
THE GEORGE WASHINGTON UNIVERSITY Washington, DC
Bachelor of Arts, summa cum lande, in Economics & International Affairs; German Studies Minor May 2016
GPA: 3.85
Honors: Deans Honor List; Delta Phi Alpha (German National Honor Society)
Activities: GW Presidential Scholarship (2012-2016); GW UNICEF Journal Founding Editor (2015-2016)
EXPERIENCE
U.S. DISTRICT COURT FOR THE EASTERN DISTRICT OF TEXAS Plano, TX
Clerk in the chambers of the Hon. Kimberly C. Priest Jobnson, U.S. Magistrate Judge Sep. 2022 — Sep. 2023
U.S. SECURITIES AND EXCHANGE COMMISSION Washington, DC
Intern, Enforcement Division Jan. 2021-Aug. 2021

e Supporting “pump-and-dump,” Foreign Corrupt Practices Act (FCPA), market manipulation, and insider trading
investigations through document review, analysis, preparation of questions for witness testimony, and legal research

U.S. DISTRICT COURT FOR THE EASTERN DISTRICT OF NEW YORK New York, NY
Judicial Internship in the chambers of the Hon. Kiyo A. Matsumoto May 2020 — Dec. 2020
e Drafting decisions on babeas corpus petitions to vacate or amend judgment
e  Researching sentencing enhancement application and drafting First Step Act memorandum & order
e Drafting memorandum & orders for civil law cases including social security appeals, motions to dismiss, patent
infringement, Fair Labor Standards Act, and labor disputes
UBS New York, NY
Global Equity Derivatives Compliance Officer Feb. 2019 — June 2019
e  Provided business-aligned compliance advisory to Derivative and Structured Product desks, and draft policy regarding
Marijuana Related Businesses, complex trades, risk management, and regulatory change
Group Risk Control Analyst, Graduate Rotational Training Program Aug. 2017 — Feb. 2019
o Investor Corporate Solutions Compliance: Reviewed compliance and operational risk across trading within the investment bank,
with a specific product focus of cash equities and derivatives
e Financial Crime Compliance: Strategic management and analysis of relevant regulation for changes within the bank secrecy
anti-money laundering program across the investment bank and Wealth Management
e everaged Finance Credit Risk: Performed credit analysis for leveraged financing origination within the Group Industrials &
Consumer Products portfolio to provide challenge that ensures the investment bank remains within its risk appetite

THE U.S. DEPARTMENT OF STATE Washington, DC
Burean of Enropean and Eunrasian Affairs, Southern Europe Office Internship March 2016 — June 2016

e Worked with Foreign Service Officers on Economic Portfolio of Turkey, Greece, and Cyprus including international
trade promotion, Cyprus negotiations, environmental issues, and energy infrastructure development

THE WOODROW WILSON INTERNATIONAL CENTER FOR SCHOLARS Washington, DC

Stholar Research Assistant Internship Aug. 2015 — Dec. 2015
e  Researched International Trade issues with a focus on the Transatlantic Trade and Investment Partnership

FREEDOM HOUSE Washington, DC

Executive Office Internship June 2015 — Aug. 2015

e  Drafted memorandum and articles with the President of Freedom House on economics and human rights

CLEARANCES, LANGUAGES AND INTERESTS

Clearance and Languages: Secret (2016); German (Business Proficiency)
Interests: Kayaking; Tennis; Studied Continental Philosophy and German Literature; Film studies
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This is not an official transcript.

Record of:

GUID: 818841441

Alexander Maciej Nowakowski

Courses which are in progress may also be included on this transcript.

Subj Crs Sec Title Crd Grd Pts
Course Level: Juris Doctor e Fall 2020 -----—————————————————
LAW] 1067 05 English Legal History 3.00 A 12.00
Sem
Entering Program: James OTldham
Georgetown University Law Center LAWJ 1085 05 Sentencing Law and 2.00 A 8.00
Juris Doctor Policy
Major: Law Mark MacDougall
Subj Crs Sec Title Crd Grd Pts LAWJ 121 01 Corporations 4.00 A- 14.68
—————————————————————— Fall 2019 --———————————— Michael Diamond
LAWJ 001 91 Civil Procedure 4.00 B+ 13.32 LAW] 1491 03 Externship I Seminar NG
Charles Abernathy (J.D. Externship
LAW]J 004 13 Constitutional Law I: 3.00 B 9.00 Program)
The Federal System Alexander White
Susan Bloch LAW] 1491 125 ~Seminar 1.00 A 4.00
LAWJ 005 13 Legal Practice: 2.00 IP 0.00 Alexander White
Writing and Analysis LAW] 1491 127 ~Fieldwork 3cr 3.00 P 0.00
EunHee Han Alexander White
LAW]J 008 91 Torts 4.00 B+ 13.32 LAW] 1654 08 The IMF and the 3.00 A- 11.01
Girardeau Spann Evolution of
EHrs QHrs QPts GPA International
Current 11.00 11.00 35.64 3.24 Financial and Monetary
Cumulative 11.00 11.00 35.64 3.24 Law
Subj Crs Sec Title Crd Grd Pts Sean Hagan
————————————————————— Spring 2020 ---—-—-—---—=——————————— Dean's List Fall 2020
LAW] 002 12 Contracts 4.00 P 0.00 EHrs QHrs QPts GPA
Michael Diamond Current 16.00 13.00 49.69 3.82
LAWJ 003 91 Criminal Justice 4.00 P 0.00 Cumulative 47.00 24.00 85.33 3.56
Paul Butler Subj Crs Sec Title Crd Grd Pts
LAWJ 005 13 Legal Practice: 4.00 P 0.00 @ R ----a e — e ——— Spring 2021 --------—————————————
Writing and Analysis LAw] 1191 08 Sovereign Debt and 2.00 A 8.00
EunHee Han Financial Stability
LAWJ 007 91 Property 4.00 P 0.00 Seminar
Michael Gottesman Anna Gelpern
LAW] 1323 50 International Law, 3.00 P 0.00 LAW] 1492 17 @ Externship II Seminar NG
National Security, and (J.D. Externship
Human Rights Program)
MiTton Regan Joanne Chan
LAW] 611 13 Questioning Witnesses 1.00 P 0.00 LAW] 1492 86 ~Seminar 1.00 A 4.00
In and Out of Court Joanne Chan
Michael WilTliams LAW] 1492 88 ~Fieldwork 3cr 3.00 P 0.00
Mandatory P/F for Spring 2020 due to COVID19 Joanne Chan
EHrs QHrs QPts GPA LAW] 165 05 Evidence 4.00 P 0.00
Current 20.00 0.00 0.00 0.00 Paul Rothstein
Annual 29.00 11.00 35.64 3.24 LAW]J 215 07 Constitutional Law II: 4.00 A- 14.68
Cumulative 31.00 11.00 35.64 3.24 Individual Rights and
—————————————— Continued on Next Column------------------ Liberties
Jeffrey Shulman
LAWJ 361 01 Professional 2.00 A- 7.34

Responsibility:

The American Legal

Profession in the

21st Century: Tech,

Markets, & Reg
Tanina Rostain

EHrs QHrs QPts GPA
Current 16.00 9.00 34.02 3.78
Annual 32.00 22.00 83.71 3.81
Cumulative 63.00 33.00 119.35 3.62
——————————————— Continued on Next Page-------------------
18-JAN-2022 Page 1
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This is not an official transcript. Courses which are in progress may also be included on this transcript.

Record of: Alexander Maciej Nowakowski
GUID: 818841441
Subj Crs Sec Title Crd Grd Pts R
—————————————————————— Fall 2021 - ---——————————————————
LAW] 1167 05 Anatomy of a Federal 2.00 A 8.00
Criminal Trial:
The Prosecution and
Defense Perspective
Jonathan Lopez
LAWJ 1527 05 Habeas Corpus Post 5.00 A+ 21.65
Conviction Practicum
Christina Mathieson
LAW] 196 05 Free Press 2.00 A 8.00
Seth Berlin
LAWJ 410 05 State and Local 3.00 A 12.00
Government Law
Sheila Foster
EHrs QHrs QPts GPA
Current 12.00 12.00 49.65 4.14
Cumulative 75.00 45.00 169.00 3.76
Subj Crs Sec Title Crd Grd Pts R
————————————————————— Spring 2022 -————--———=-————————-
In Progress:
LAW] 1712 09 Advanced Evidence 2.00 In Progress
Seminar
LAW] 1756 05 Criminal Law Theory in 2.00 In Progress
Context
LAWJ 178 05 Federal Courts and the 3.00 TIn Progress
Federal System
LAWJ 455 97 Federal White Collar 3.00 In Progress

Crime

—————————————————— Transcript Totals ----——-———————————-
EHrs QHrs QPts GPA

Current

Annual 12.00 12.00 49.65 4.14

Cumulative 75.00 45.00 169.00 3.76

————————————— End of Juris Doctor Record -------—--—--

18-JAN-2022

Page 2
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May 06, 2022

The Honorable Kenneth Karas

Charles L. Brieant, Jr. United States Courthouse
300 Quarropas Street, Room 533

White Plains, NY 10601-4150

Dear Judge Karas:

| am writing in support of the application of Alexander Nowakowski for a federal judicial clerkship following his graduation from
the Georgetown University Law Center in May 2022.

My acquaintance with Alex came about through his participation in the Sentencing Law and Policy course that | teach as an
adjunct professor at Georgetown. Alex was one of the most active and articulate participants in a class of thirty students. | really
cannot add any color commentary to his strong record of academic success as an undergraduate, during his studies at the
London School of Economics, and as a law student. Moreover, his work experiences — including with the Department of State,
the Securities and Exchange Commission and a major multinational bank — reflect a seriousness of purpose that sets him apart
from many of his contemporaries.

One thing that | have learned as a trial lawyer is to deliver any significant message in no more than three parts. With that lesson
in mind, the following are the most important considerations that | believe make Alex a strong candidate for a federal judicial
clerkship.

First, federal sentencing could be fairly characterized as one of the most arcane subject areas in criminal law — particularly for
students who have yet to try their first case. Alex was consistently the most prepared student in class, which reflected an
extraordinary level of diligence in his studies. Alex is a fine scholar, an articulate advocate for an always well-considered
viewpoint, and will soon be an excellent lawyer in every respect.

A second consideration arises out of the pandemic and the universal use of video technology by Georgetown through the entire
fall semester of 2020. One result of this unhappy time in recent history is that | have never personally met Alex or any of his
classmates and most of them have never met each other. So the usual dynamics of law school teaching were lost and many
students (perhaps understandably) chose to take a minimalist approach to their work in the classroom. Alex clearly recognized
the need for leadership in that circumstance and distinguished himself by frequently taking on the difficult task of initiating and
sometimes reviving discussions among a class of thirty disembodied students on a video screen.

Finally, | think law school drives to the surface the real personalities of students as well as teachers. If there is any truth to that
notion, Alex will be an excellent colleague in all respects — for his judge, other clerks and courthouse staff alike. Inside and
outside of the classroom, Alex is serious and respectful of all points of view while maintaining a fine sense of humor and a
consistently pleasant disposition.

So | can recommend Alex Nowakowksi to you in the strongest terms for consideration as a judicial clerk. | will be happy to
respond to any further inquiries regarding his candidacy.

Sincerely,

Mark J. MacDougall

Mark MacDougall - mmacdougall@akingump.com

Alexander Nowakowski
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May 06, 2022

The Honorable Kenneth Karas

Charles L. Brieant, Jr. United States Courthouse
300 Quarropas Street, Room 533

White Plains, NY 10601-4150

Dear Judge Karas:

| write to enthusiastically recommend that you consider Alexander Nowakowski for a clerkship. | had the privilege of teaching
Alex in the Habeas Corpus Post-Conviction Practicum at Georgetown University Law Center during the Fall 2021. He
immediately stood out as bright, insightful, curious, and compassionate.

Last fall, the Habeas Corpus Post Conviction Practicum consisted of two parts: (1) a weekly seminar in which students were
expected to participate in discussions regarding relevant issues; and (2) a four-person team project in which the team
represented a real client. Alex’s team represented a client who had been convicted and sentenced to life in Georgia for the
murder of a prostitute. The client was black, deaf, and merely visiting the Atlanta area as a New York resident when he was
arrested.

Alex drafted several thorough, well-researched memoranda of law for the case regarding trial counsel’s failure to object to
evidence of prior bad acts. Alex first identified the issue on his own after reviewing the trial transcript. He was so troubled by
defense counsel’s egregious failure to object that he led the team in investigating evidence to support a claim that defense
counsel was constitutionally ineffective. The investigation included reviewing police reports and interviewing lay witnesses who
provided compelling vignettes that shed light on the truth behind the situation.

In addition to the multiple legal memoranda that Alex drafted about the prior bad acts and defense counsel’s ineffectiveness and
the investigation, Alex also drafted an argument in support of a hypothetical case involving a petition for habeas relief in the
federal courts. Each student in the class was expected to grapple with issues of procedural default and how to present a claim
under the Antiterrorism and Effective Death Penalty Act, 28 U.S.C. § 2254. Alex’s argument that the claim was not procedurally
defaulted was nuanced and demonstrated a legal understanding well beyond his age and experience. It exceeded strong legal
arguments we have reviewed from our experienced capital defender colleagues. Quite frankly, my co-professor and | were
blown away.

The typical clerk characteristics of attention to detail and outstanding writing skills certainly apply to Alex. Alex also brings
curiosity, compassion, and brilliant legal understanding. He is perfectly suited for a clerkship, and | cannot recommend him highly
enough. Please feel free to contact me directly at cmathieson@habeasinstitue.org if you have any questions.

Thank you,

Christina Mathieson

P.O. Box 4268 Silver Spring MD 20914
202.378.0284

www.habeasinstitute.org

Christina Mathieson - cm1855@georgetown.edu

Alexander Nowakowski
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May 06, 2022

The Honorable Kenneth Karas

Charles L. Brieant, Jr. United States Courthouse
300 Quarropas Street, Room 533

White Plains, NY 10601-4150

Dear Judge Karas:

| am writing to offer my highest recommendation in support of Alex Nowakowski’s application for a judicial clerkship in your
chambers. Alex worked as an intern for approximately seven months under my supervision in the chambers of Judge Kiyo
Matsumoto in the Eastern District of New York. During that time, he demonstrated both the legal skill and temperament that
would be required of an outstanding district court law clerk.

In Judge Matsumoto’s chambers, we typically assign our interns the first drafts of opinions in social security appeals and habeas
cases, but Alex quickly demonstrated the ability to work on more challenging cases. My co-clerks and | asked Alex to complete
first drafts that were often some of our most difficult, including:

« An opinion to resolve a motion to de-certify a class and a cross-motion to amend the complaint in an FLSA case, shortly after
the Second Circuit issued a decision clarifying the meaning of “similarly situated” plaintiffs, which required a novel analysis for
purposes of the opinion;

« Findings of fact in a contract dispute with a lengthy procedural history; and

» Several opinions resolving unique habeas petitions, including ones brought by counsel, or by federal defendants pursuant to 28
U.S.C. § 2255.

Alex’s most impressive work may have been a draft to resolve a First Step Act motion, in which a federal defendant sought a
sentence reduction on several counts of conviction. The defendant was eligible for a sentence reduction on certain of his
convictions, but the Second Circuit had not yet addressed whether his other convictions were eligible. Alex performed diligent
research, and identified cases on point that the parties had not cited. Alex’s draft grappled with all of the issues in a thoughtful
way, and he turned in a polished first draft.

Alex’s excellent work resulted in our decision to invite him to continue his internship through the fall of 2020, after he was initially
hired for only the summer. He was an invaluable member of Judge Matsumoto’s chambers, and | believe that he would be an
outstanding law clerk.

Please let me know if | can provide any further information. Until April 30, 2021 , | can be reached at (718) 613-2188 or
michael_mayer@nyed.uscourts.gov. After that date, | can be reached at (330) 416-1535 or michaelmayer87@gmail.com.

Sincerely,

Michael Mayer

Michael Mayer - michael_mayer@nyed.uscourts.gov - (330) 416-1535

Alexander Nowakowski
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Alexander Nowakowski
12 Kensington Ct, Princeton, NJ 08540

(570) 814-7164; amn114@georgetown.edu

Writing Sample

The attached writing sample is an excerpted Memorandum & Order in response to a First
Step Act motion for a prisoner in federal custody within the Eastern District of New York. The
defendant sought a sentence reduction for his narcotics distribution conspiracy conviction, and
critically, his murder in the aid of racketeering conviction. The analysis below considers the
defendant’s eligibility for a sentence reduction under the First Step Act. This is draft is solely my
unedited work product. Judge Kiyo A. Matsumoto’s chambers has granted permission for this draft
to be used as a writing sample.

Legal Standard

The United States Sentencing Commission issued four
reports to Congress explaining that the ratio of 100 to 1 for
crack-to-powder was too high and unjustified because sentences
embodying this ratio “could not achieve the Sentencing Reform
Act’s ‘uniformity’ goal of treating like offenders alike,
because they could not achieve the ‘proportionality’ goal of
treating different offenders . . . differently, and because the
public had come to understand sentences embodying the 100-to-1
ratio as reflecting unjustified race based differences.” Dorsey
v. United States, 567 U.S. 260, 268 (2012) (citing Kimbrough v.
United States, 552 U.S. 85, 97-98 (2007)). In response,
Congress enacted the Fair Sentencing Act into law increasing
“the drug amounts triggering mandatory minimums for crack
trafficking offense from 5 grams to 28 grams in respect to the

5-year minimum and from 50 grams to 280 grams in respect to the

Alexander Nowakowski
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10-year minimum (while leaving powder at 500 grams and 5,000
grams respectively.)” Id. at 2609.

“The First Step Act of 2018 ‘made retroactive the
crack cocaine minimums in the Fair Sentencing Act.’” United
States v. Williams, No. 03-CR-1334 (JPO), 2019 WL 2865226, at *2
(S.D.N.Y. July 3, 2019) (quoting United states v. Rose, No. 03-
CR-1501, 2019 WL 2314479, at *2 (S.D.N.Y. May 24, 2019)).
Section 404 (b) of the First Step Act of 2018 states that “[a]
court that imposed a sentence for a covered offense may, on
motion of the defendant . . . impose a reduced sentence as if
section 2 and 3 of the Fair Sentencing Act of 2010 . . . were in
effect at the time the covered offense was committed.” Pub. L.
No. 115-391, § 404, 132 Stat. 5194, 5222 (2018); see also United
States v. Holloway, 956 F.3d 660, 664 (2d Cir. 2020). A
“covered offense” is defined as “a violation of a Federal
criminal statute, the statutory penalties for which were
modified by section 2 or 3 of the Fair Sentencing Act of 2010
(Public Law 111-220; 124 Stat. 2372), that was committed before
August 3, 2010.” Id. § 404 (a).

ANY

Further, [r]lelief under the First Step Act is
discretionary,” though “Section 404 (c) places two limits on the

court’s resentencing power.” United States v. Simmons, 375 F.

Supp. 3d 379, 386 (E.D.N.Y. 2019). Section 404 (c) states:

Alexander Nowakowski
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LIMITATIONS.- No court shall entertain a motion made
under this section to reduce a sentence if the
sentence was previously imposed or previously reduced
in accordance with the amendments made by sections 2
and 3 of the Fair Sentencing Act of 2010 (Public Law
111-220; 124 Stat. 2372) or if a previous motion made
under this section to reduce the sentence was, after
the date of enactment of this Act, denied after a
complete review of the motion on the merits.
Pub. L. No. 115-391, § 404 (c), 132 Stat. 5194, 5222 (2018).
In reviewing a motion for relief pursuant to the First
Step Act, the court must first consider whether the defendant is
eligible for a reduction in sentence and, if eligible, consider
if such relief is warranted under the particular circumstances
of the case “consider[ing] all the applicable factors under 18
U.S.C. § 3553 (a), as well as defendant's post-sentencing conduct
while in prison.” United States v. Williams, No. 03-CR-795
(SJF), 2019 WL 3842597, at *4 (E.D.N.Y. Aug. 15, 2019)
(collecting cases) . “[Tlhe Second Circuit has cautioned that
‘many defendants who are eligible for Section 404 relief may
receive no substantial relief at all’ [because] ‘Section 404
relief is discretionary, after all, and a district judge may
exercise that discretion and deny relief where appropriate.’”
United States v. Aller, -- F. Supp. 3d --, 2020 WL 5494622

(S.D.N.Y. Sept. 11, 2020) (gquoting United States v. Johnson, 961

F.3d at 191).
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Discussion

Defendant moves for a modification of his sentence
pursuant to the First Step Act regarding his conviction for
engaging in narcotics distribution conspiracy, Count Forty-
Seven; and murder in aid of racketeering, Count Eight. (See
generally Mem.) The parties agree that defendant is eligible
for a modification of his sentence regarding Count Forty-Seven,
however the government opposes a sentence reduction regarding
defendant’s conviction for murder in aid of racketeering.

I. Eligibility

First, there is no question that defendant’s narcotics
distribution conspiracy conviction is a covered offense. The
government “agrees that [defendant’s] narcotics distribution
conspiracy conviction is a ‘covered offense’ under the First
Step Act . . . [b]lecause the statutory penalties for Section
841 (b) (1) (A) [charged under Count Forty-Seven] were modified by
Section Three of the Fair Sentencing Act . . . .” (Opp. at 5.)
In finding that narcotics distribution conspiracy was a
“Ycovered offense’ within the meaning of Section 404 (a),” the
Second Circuit explained that “Section 2 of the Fair Sentencing
Act modified the statutory penalties associated with a violation
of those provisions by increasing Section 841 (b) (1) (A) (iii)’s
quantity threshold from 50 to 280 grams” and, “Section 2 thus

modified - in the past tense - the penalties for [defendant’s]
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statutory offense . . . .7 United States v. Johnson, 961 F.3d
181, 190-91 (2d Cir. 2020); see also United States v. Martin,
974 F.3d 124, 133 (2d Cir. 2020); United States v. Burrell, No.
97 CR 988-1 (RJD), 2020 WL 5014783, at *4 (E.D.N.Y. Aug. 25,
2020) .

As defendant is unquestionably eligible for relief
regarding his narcotics distribution conspiracy conviction, the
court turns to defendant’s murder in the aid of racketeering
conviction. Here, the government sets forth its main challenge
to defendant’s First Step Act relief by stating “there is no
legal or factual basis that warrants resentencing” as “[m]urder
is not a covered offense.” (Opp. 5.) In support, the
government cites to United States v. Barnett, No. 90-cr-

0913 (LAP, No. 19-cv-0132(LAP), 2020 WL 137162, at *4-5 (S.D.N.Y.

Jan. 13, 2020),! and United States v. Potts, 389 F. Supp. 3d 352,

355-56 (E.D.Pa. 2019), to state that murder in the aid of
racketeering pursuant to 18 U.S.C. § 1959 (a) (1) is not a
“covered offense.” (1d.) Defendant asserts, however, that

United States v. Jones, No. 3:99-cr-264-6(VAB), 2019 WL 4933578,

1 The Barnett district court states “that [defendant] is eligible for a
sentence reduction on Count Three [possession with intent to distribute
cocaine-base in violation of 21 U.S.C. § 841(b) (1) (C)] but is not eligible on
Count One [conspiracy to distribute narcotics in violation of 21 U.S.C. §
846]” and that “any reduction of sentence would be purely academic because
[defendant] remains subject to a life sentence on Count One.” Barnett, 2020
WL 137162, at *4-5. This court does not find the reasoning of Barnett
persuasive in light of Johnson’s discussion of 21 U.S.C. § 846 eligibility in
rejecting the government’s proposed limitations in reading the First Step
Act. Johnson, 961 F.3d at 190 n.o.
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(D. Conn. Oct. 7, 2019), and United States v. Powell, No.3:99-
cr-264-18(VAB), 2019 WL 4889112, (D. Conn. 2019), provide for
eligibility as the “individual life sentences for Racketeering
and crack cocaine distribution . . . flowed from a single
offense level and a single sentence guideline determination.”
(Mem. 16.)

In United States v. Powell, the defendant had been
convicted of racketeering offenses, conspiracy to distribute
cocaine base, obstruction of justice and witness tampering, and
conspiracy to commit money laundering. 2019 WL 4889112, at *1.
The Powell court found that because the defendant had been
convicted of a “covered offense,” the narcotics distribution
conspiracy in violation of 21 U.S.C. §§ 841 (a) (1) and (b) (1) (A),
and 846, that the defendant was eligible for resentencing of his
entire sentence because the racketeering offenses are “premised
on violations of 21 U.S.C. §§ 841 (a) (1) and (b) (1) (A).” Id. at
5. The Powell court further stated that the “RICO, RICO
Conspiracy, obstruction of justice and witness tampering, and
conspiracy to commit money laundering convictions thus were all
addressed together, with the crack cocaine violation, as part of
a single sentencing package, as inextricably related offenses.”
Id. at *8. (citing United States v. Triestman, 178 624, 630 (2d
Cir. 1999)). ©Under the same logic, the Powell court found that

the defendant in United States v. Jones, who had been convicted
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of racketeering offenses and conspiracy to distribute to heroin
and cocaine base in violation, was eligible for First Step Act
relief. 2019 WL 4933578, at *4-5.

One court in the Eastern District of Michigan has
characterized the Powell court’s reasoning as the “one qualifies
all” approach and has rejected its conclusions because a
“bedrock principle of post-conviction procedure is that ‘a
district court may modify a defendant’s sentence only as
provided by statute.’” United States v. Smith, No. 04-90857,
2020 WL 3790370, at *10 (E.D. Mich. July 7, 2020) (guoting
United States v. Johnson, 564 F.3d 419, 421 (6th Cir. 2009))
(brackets omitted) . “Plainly, [Section 404 (b)] indicates that
the Court may only impose reduced sentence for a covered
offense” and “[alt the very least, Sec.404 (b) does not expressly
permit the Court reduce a sentence for a non-covered offense”
while in contravention of “well-defined limits” placed on the
power of a district court to modify a sentence “Powell assumed
the court could reduce a sentence for a covered offense because
Sec.404 (b) did not expressly prohibit such a reduction.” Id.
(emphasis in original). Therefore, the Smith court found that
the defendant was eligible and deserving of relief for the
“covered offenses,” but that the “First Step Act does not allow
sentence reductions for non-covered offenses, such as

[defendant’s] continuing criminal enterprise conviction under §
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848 (a)” because, inter alia, the First Step Act must be read in
conjunction with 18 U.S.C § 3582 (c) (1) (B). Id. at *13.

While not cited by the parties, this court finds a
recent decision within the Eastern District of New York taking
issue with Smith’s conclusion that the continuing criminal
enterprise conviction (“CCE”) was not a covered offense to be
persuasive to the extent that it provides the appropriate
approach for considering eligibility. In United States v.
Burrell, the defendant had been convicted of engaging in a
continuing criminal enterprise in violation of 21 U.S.C. §

848 (a) and moved pursuant to § 404 for First Step Act relief.
2020 WL 5014783, at *1. In Johnson, the Second Circuit
explained that “it is the statute under which a defendant was
convicted, not the defendant’s actual conduct, that determine
whether a defendant was sentenced for a ‘covered offense’ within
the meaning of Section 404 (a).” 961 F.3d at 187. In light of
the Second Circuit’s decision in Johnson, the Burell court
reasoned that the “‘covered offense’” discussion take place
entirely at the statutory level” and, “[i]ln this respect, CCE
under § 848 (a) and (c) is no less incomplete, or unconsummated,
in ‘describing a statutory offense’ (to borrow Johnson’s
vocabulary) than the conspiracy statute.” Burell, 2020 WL
5014783, at *7. “The ‘statutory offense’ known as CCE can only

be fully stated by the interaction of Section 848 (a) and, in
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the language of 848 (c), the ‘provision’ of subchapter I or II of
Title 21 that the defendant is charged with having continuously
violated” and “one or more additional statutes must be part of
identification of the statutory offense.” Id. (emphasis added).

Further, Burell criticizes Smith’s conclusion that the
CCE offense was not a covered offense because it required
additional elements for a conviction even though the Smith court
recognized that the jury must have concluded that the defendant
violated § 841 (a) (1) and § 846.2 Id. at *6 (citing Smith, 2020
WL 3790370, at *12). The Burell court explains that its
interlocking approach recognizes both the “practical”
understanding of the manner in which cases are charged while
fulfilling the “eligibility-expanding” guidance from the Second
Circuit in discussing the conviction of covered offenses at the
statutory level as a rejection of the government’s arguments
that the court should limit relief based on “actual conduct.”
Id. at 7-8 (emphasis in original).

This solution deftly threads the needle. Rather than
focusing on the underlying conduct disavowed by the Second
Circuit, Burell’s focus on the interaction of the statutes

emphasizes that the CCE conviction is incomplete without the

2 While the Smith court rejects the “underlying criminal conduct”

approach, it appears to have considered that the defendant’s enterprise dealt
in both crack and powder cocaine to distinguish its reasoning from United
States v. Hall, No. 2:93-cr-162(1), (E.D.Va. Mar. 2, 2020), in which that
defendant dealt only in crack cocaine. Smith, 2020 WLE 3790370, at *13.
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statutes that have been modified by the Fair Sentencing Act, 21
U.sS.C. 21 U.S.C. §S 841 (a) (1), 841l(b) (1) (A) and 846, and
therefore any modification to these statutes’ penalties modifies
the CCE conviction. Therefore, unlike Powell’s “one qualifies
all” approach, Burell’s interlocking approach does not require
consideration of any other conviction within a “sentencing
package,” Powell, 2019 WL 4889112, at *8, and determines on the
statute alone if a sentence should be considered a covered
offense pursuant to Section 404.°3

Further, this reasoning, as opposed to the Powell
court’s “one-qualifies all” approach, is in line with the Second
Circuit’s recent decision in United States v. Martin. 974 F.3d
124 (2d Cir. 2020). In deciding if a defendant could receive a
benefit for a “covered offense” already served for his
subsequent convictions while in prison, the Second Circuit
clarified that “[t]he explicit reference to sections 2 or 3 of
the Fair Sentencing Act demonstrates that the First Step Act
permits a sentencing reduction only to the extent that section 2
or 3 of the Fair Sentencing Act would apply” meaning that the
“First Step Act permits a sentencing modification only to the

extent the Fair Sentencing Act would have changed the

3 The Burrell court explains that “to state that relation [between CCE
and the violations of a covered statutory offense] does not dispose of the
objection that CCE nevertheless remains a freestanding statute with its own
penalty provision and that the narcotics conspiracy is ‘underlying conduct’
that Johnson says I am not to consider.” Burrell, 2020 WL 5014783, at *5.

10

Alexander Nowakowski

121



OSCAR / Nowakowski, Alexander (Georgetown University Law Center)

defendant’s ‘covered offense’ sentence.” Id. at 138 (emphasis
in original) . “[C]lourts require specific modification
authorization - either due to a change in the guidelines ranges
for a sentence on a particular count of conviction, or because a
statute authorizes the reduction of a sentence - for each term
of imprisonment contained in an otherwise final judgment of
conviction.” Id. at 137 (emphasis in original). Thus, the
Burrell approach allows for modification of a sentence that can
only be fully stated by its interaction with a “covered

4

offense,” without improperly considering those non-covered
offenses that are not each subject to “specific modification
authorization.” Id.

Defendant cites to a recent Seventh Circuit decision,
United States v. Hudson, 967 F.3d 605 (7th Cir. 2020), that has
taken the “one qualifies” all approach and made clear that a
defendant is eligible for First Step Act relief for non-covered
offenses if he is convicted of any covered offense. (Mem. 17.)
In reading Section 404 (c) of the First Step Act, the Seventh
Circuit states “[i]f Congress intended the Act not to apply when

a covered offense is grouped with a non-covered offense, it

could have included that language.”

4 The Seventh Circuit finds further support for its approach from two

Fourth Circuit decisions - United States v. Gravatt, 953 F.3d 258, 264 (4th
Cir. 2020), and United States v. Venable, 943 F.3d 187, 193 (4th Cir. 2019).
See Hudson, 967 F.3d at 610.

11

4 Hudson, 967 F.3d at 610-11.
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However, the Second Circuit has emphasized that 3852 (c) must be
read in conjunction with the First Step Act, which allows only
those sentence modifications that are expressly permitted. See
Holloway, 956 F.3d at 666 (“But a First Step Act motion is based
on the Act's own explicit statutory authorization, rather than
on any action of the Sentencing Commission. For this reason,
such a motion falls within the scope of § 3582 (c) (1) (B), which
provides that a ‘court may modify an imposed term of
imprisonment to the extent otherwise expressly permitted by
statute.’”); see also Martin, 974 F.3d at 135-37.

Therefore, in applying the Burrell approach, this
court does not find that it has the authority to modify
defendant’s murder in the aid of racketeering conviction as it
can not be read as a covered offense pursuant to Section 404.

18 U.S.C. Section 1959 states:

(a) Whoever, as consideration for the receipt of, or as
consideration for a promise or agreement to pay,
anything of pecuniary wvalue from an enterprise engaged
in racketeering activity, or for the purpose of
gaining entrance to or maintaining or increasing
position in an enterprise engaged in racketeering
activity, murders, kidnaps, maims, assaults with a
dangerous weapon, commits assault resulting in serious
bodily injury upon, or threatens to commit a crime of
violence against any individual in violation of the
laws of any State or the United States, or attempts or

conspires so to do, shall be punished—

(1) for murder, by death or life imprisonment, or a
fine under this title, or both; and for
kidnapping, by imprisonment for any term of years

12
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or for life, or a fine under this title, or both;

18 U.S.C. § 1959. Murder in the aid of racketeering does not
require interaction with any covered offense “to be fully

stated.” Burrell, 2020 WL 5014783, at *7. While dealing in
controlled substances is one of the multiple crimes that may
define a racketeering activity, this predicate applies to the

4

“enterprise that engaged in racketeering activity,” e.g. the
drug gang, and not the defendant convicted under the statute.
18 U.S.C. § 1959. To find that the underlying conduct of the
Mora organization’s dealing of crack cocaine as an interlocking
component to the murder in aid of racketeering offense does not
serve the purposes the Fair Sentencing Act.

In Johnson, the Second Circuit discussed the
government’s anxiety that “if Section 404 eligibility turns on
whether a defendant was sentence for violating a certain type of
‘Federal criminal statute,’ that [it] would lead to the
improbably broad result that any defendant sentenced for
violating Section 841 (a), or even the Controlled Substances Act,
would be eligible, because these could be understood as
‘statutes’ whose penalties were modified by Section 2 and 3 of

the Fair Sentencing Act.” 961 F.3d at 190 n.6. The Second

Circuit stated that its analysis in the present case applied to

13
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the 21 U.S.C. § 841 (b) (1) (A) (1ii), dmplying that it would not
support such a broad approach. Id.

Thus, for the foregoing reasons, defendant is not
eligible for relief pursuant to Section 404 in respect to his
murder in the aid of racketeering conviction pursuant to U.S.C.

§ 1959 (a) (1) .

14
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KAITLIN S. PHILLIPS
255 Community Drive
Smithtown, NY 11787
kaitlinphillips89@gmail.com
(720) 366-8451

May 12, 2022

The Honorable Kenneth M. Karas

United States District Court for the Southern District of New York
The Hon. Charles L. Brieant Jr.

Federal Building and United States Courthouse

300 Quarropas St.

White Plains, NY 10601-4150

Dear Judge Karas:

I am a graduate of Duke Law School and a law clerk to the Honorable Joseph F. Bianco of the
United States Second Circuit Court of Appeals. I am writing to apply for a clerkship in your
chambers for the 2024-2025 term. After my discussions with Judge Bianco, I understand that
clerking for you would be a uniquely enriching and enjoyable experience. I would be honored to
work with you in your capacity as a judge and, given my desire to one day work as a federal
prosecutor in New York, to learn from you as a former Assistant United States Attorney.

Enclosed please find my resume, writing sample, unofficial law school transcript, undergraduate
transcripts, and letters of recommendation from Professors Samuel W. Buell, Neil S. Siegel, and
Sarah C. W. Baker.

Please let me know if I can provide any additional information. Thank you for your time and
consideration.

Sincerely,

Kaitlin Phillips
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Activities: Professor Brandon L. Garrett, Research Assistant; Professor Sarah C.W. Baker, Legal Writing
Teaching Assistant; Women Law Students Association, VP of Career Development

Whitman College, Walla Walla, WA
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North Carolina Supreme Court; drafted federal habeas petition under 28 U.S.C. § 2254.
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Dell EMC, New York, NY
Service Account Manager, 2015 —2018
e Worked with UBS AG Americas, UBS AG Global, and Goldman Sachs to support global informational
technology needs; led weekly global business reviews with client IT teams and managing directors.
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e Trained Front Office Clerks in property management systems, extending support and mentoring.

ADDITIONAL INFORMATION
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